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ORDER-IN-ORIGINAL

1. This copy is granted free of charge for the use of the person to whom it is
issued
2. An appeal against this order lies with the Commissioner of Customs
(Appeal), Jawaharlal Nehru Custom House, Sheva, TaI :Uran, Dist : Raigad,
Maharashtra – 400707 under section 128(1) of the Customs Act, 1962 within
sbcty days from the date of communication of this order. The appeal should be
in duplicate and should be filed in Form CA- 1 Annexure on the Customs
(Appeal) Rules, 1982. The Appeal should bear a Court Fee stamp of Rs.1.50
only and should be accompanied by this order or a copy thereof. If a copy of
this order is enclosed, it should also bear a Court Fee Stamp of Rs. 1.50 only
as prescribed under Schedule 1, items 6 of the Court Fee Act, 1970.
3. Any person desirous of appealing against this decision or order shall,
pending the appeal, make payment of 7.5% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute
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File No. S/26_SCN_86/2024_25/GR+IIH_K by the Assistant Commissioner of
&i-stoms9 - (,Jr. II(H_K)> Office of the Commissioner of Customs, JNCH,
NhavaSheva9 Taluka_Uran j District -Raigad, Maharashtra-400707 to M/S.
Nera Trading (iEC:BBGPJI093N) The brief facts of the case are as follows:-

BIUEF FACTS OF THE CASE

Whereas2 M/s. Ner'a Trading (iEC:BBGPJI093N) having address at 'RN 02

Ladfa Bee Lane1 Nr. st Mary High School, Andheri Plot, Jogeshwari East,

Maharashu.a_40006(.)' (hereinafter referred to as 'the importerl had cleared their

impod.ed items as per Table_A (hereinafter referred to as 'the subject goodsl vide Bill of

Enuy No. 5628421, dated 11.11.2019 as mentioned in Table-A, bY classifyng the

same under CTH- 4016. The IGST paid on the said item was 12% as per Serial No. 85

of Schedule- II of Notification No. 01/2017- 1ntegrated Tax (Rate) dt. 28.06.2017-

BE No./ Date AssessableDescription DifferentialDuty Paid

Duty to be

paid

2408761 d

Rubber ) 108

KG

2. The appropriate IGST on the subject item is 18% as per Sr. No. 123A of

Schedule III of Notification No. 01/2017. The relevant part of the Notification No.

01/20 17 is as under:

Schedule-I

Chapter/ Heading/Sub' Description of goodsSr. No

heading/Tariff item
Erasers191 4016

IGST Rate

5%

Schedule-II

Chapter /Heading/Sub' Description of goodsSr. No

heading/Tariff item
Rubber bands85A 4016

IGST Rate

12%

Schedule-I

Sr. No

123A

)

heading/ Tariff item
4016

Description of goods IGST Rate

l

rubber thanother hard

rubber (other than erasers

rubber bands)

3. From the description of the goods declared in the respective Bills of Entry (As

per Table-A), it is seen that the goods in question are not eligible for IGST payment

2



@
T

@12% under Sr. No. 85A of Schedule-II of IGST Notification No. O1/20171 which

clearly & specifically is allowed for “Rubber bands” only. Therefore, the goods hnported

by you attracts levy of IGST @18% under Sr. No. 123A of Schedule-III of Notification

No. 01/2017. The details of description of goods, Bills of Entry, applicability of correct

IGST amount, are as per Table-A to the Audit Report.

4. On comparing both the entries and rates as mentioned above it is noticed that

IGST @ 12% is applicable only to Erasers. All other items except Rubber Band

imported under CTH-4016 attract IGST @18%. Hence, it appears that the importer

had wilfully mis-declared the subject goods by way wrong IGST Schedule for the

purpose of importing the same, declaring IGST @12% as per Sr. No. 85A of Schedule-II

instead of 18% as per Sr. No. 123A of Schedule-III of IGST Notification No. 01/2017-

Integrated Tax (Rate) dated 28.06.2017 thereby paying lower duty than applicable and

thus the provisions of Section 28 (4) are invokable in this case.

5. Accordingly1 a Consultative Letter No. 779/23-24 issued vide F. No. S/2-Audit-

Gen-33/2023-24/JNCH/E2(CL No.497/23-24 dated 29.12.2023 was issued to the

importer for payment of short levied duty along with applicable interest and penaltY.

Vide the aforementioned Consultative letter, the Importer was advised to paY the

Differentid iGST along with interest and penalty in terms of Section 28(4) of the

Customs Act 1962. The importer was further advised to avail the benefit of lower

penalty in terms of Section 28(5) of the Customs Act, 19621 bY earIY pa:Went of short

paId I(.,ST duty and interest along with penalty @15%. The Consultative letter was

issued considering the Pre-Notice Consultation Rewlations, 2018. However I the

Importer has not responded till date.

6. Relevant Legal Provisions: After the introduction of self-assessment vlde

Finmlce Act 2(.)111 the onus is on the Importer to make true mld correct declaration in

an aspects including Classification and calculation of dutYp but in the instant case the

subject goods have been mis-classified and IGST amount has not been paid correctIY'

7. Relevant legal provisions for recovery of dutY that appears to be evaded are

reproduced here for the sake of brevity which are applicable in this instant case:

7.1 Section 17(1) Assessment of duty, reads as:

An importer entering any imported goods under section 46, or an exporter entenng

m.V export goods under section 501 shall, save as otherwise provided in section 859

self-assess the duty, if anyp leviable on such goods'

7.2 Section 28 (Recovea1 oJ duties not levied or not paid or short-levied or

short-paid or erroneously reNnded) reads as.

(4) Where any duty has not been teuied or not paid or has been shott-teuied or short-paid

or erroneously reyunded, or interest payable has not been paid> part-paid or erroneousIY

refunded, by reason of,-

(a) collusion; or
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(b) any wilful mis-statement; or

(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the

proper offIcer shall, within fIve years from the relevant date, sen?e notice on the person

chargeable with duty or interest which has not been so levied or not paid or which has

been so short-leuied or short-paid or to whom the refund has erroneously been made,

requiring him to show cause why he should not pay the amount specifIed in the notice.

(5) Where any duty has not been levied or not paid or has been short-levied or short

paid or the interest has not been charged or has been part-paid or the duty or interest

has been erroneously refunded by reason of collusion or any wilful mis-statement or

suppression of facts by the importer or the exporter or the agent or the employee of the

importer or the exporter, to whom a notice has been serued under sub- section (4) by the

proper offIcer, such person may pay the duty in full or in part, as may be accepted by

him, and the interest payable thereon under section 28AA and the penalty equal to

BBeen per cent of the duty speciped in the notice or the duty so accepted by that person>

within thirty days of the receipt of the notice and inform the proper offcet of such

payment in writing.

(6) Where the importer or the exporter or the agent or the employee of the importer or the

exporter, as the case may be, has paid duty with interest and penalty under sub-section

f5)1 the proper offcer shall determine the amount of duty or interest and on

determination, if the proper offIcer is of the opinion-

6) that the dutY with interest and penalty has been paid in yun, then, the proceedings in
respect of such person or other persons to whom the notice is sen,ed under sub-section

f 1) or sub- section (4), shall, without prejudice to the prouisions of sections 135> 135A

and 140 be deemed to be conclusive as to the matters stated therein; or

M) that the duty with interest and penalty that has been paid falls short of the amount

actualIY paYablei then, the proper OfBeer shall proceed to issue the notice as provided for

in clause (a) of sub-section (1) in respect of such amount which falls short of the amount

actualIY paYable in the manner speciBed under that sub-section and the period of two

Years shall be computed from the date of receipt of iraorrrLahOn under sub-section (5).

7.3 Section 28AA- Interest on delayed payment of duty

f 1 J Notwithstanding anYthing contained in anY @dgment, decree, order or direction of

anY coun, Appellate Tribunal or anY authority or in any other provision of this Act or the

rules made theFeunderi the perSOn who iS liable to pay duty in accordance with the

proulstons of section 28>shall i in addition to such duty, be liable to pay interest> if any I

at the rate @ed under sub-section .(2)>whether such payment is made voluntahly or aBer
determination of the duty under that section.

(2) Interest, at such rate not below ten per cent. and not exceeding thirty_six per cent. per

clmtu7n, as the Central Government may, by nodfcation in the OfDci,at Gazette j Mj shall
be paid bY the person liable to pay duty in terms of section 28 and such interest shan be
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calculated from the Brst day of the month succeeding the month in which the duty ought

to halle been paid or from the date of such erroneous reyund, as the case may be1 up to

the date of payment of such duty .

7.4 SECTION 46. Entry of goods on importation, subsection 46(4) reads as:

(4) The importer while presenting a bill of entry shall make and subscribe to a

declaration as to the truth of the contents of such bill of entry and shall, in support of

such declaration, produce to the proper offIcer the inuoice, if any, and -such other

documents relating to the imported goods as may be prescribed.

7.5 Section 111 (ConfIScation of improperly imported goods etc.) reads as: The

following goods brought from a place outside India shall be liable to confIScation ..... .

(m) Any goods which do not correspond in respect of value or in any other particular with

the entry made under this Act. . . ........... .... . ;

7.6 Section 112 (Penalty for improper importation of goods etc.) reacts as:

“Any person-

(a)who in relation to any goods does or omits to do any act which act or omission

would render such goods liable to confiscation under Section 111, or abets the doing

or omission of such an act shall be liable, -

(i) in the case of goods in respect of which uly prohibition is in force under this Act or

any other law for the time being in force, to a penalty not exceeding the value of the

goods or five thousand rupees, whichever is ©eater;

(H) in the case of dutiable goods, other than prohibited goods, subject to the provisions

of Section 114A? to a penalty not exceeding ten percent of the duty sought to be

evaded or five thousmld rupees, whichever is higher...... . ... . ....... ”

7.7 Section 114A_ Penalty for short-levy or non-levy of duty in certain cases. -

Where the duty has not been levied or has been short-levied or the interest has not been

charged or paid or has been part paid or the duty or interest has been erroneousIY

reNnded by reason of coILusion or any IVaBt mis-statement or suppression Of facts9 the

person who is Liable to pay the duty or interest, as the case maY be3 as deteTmined

under sub-section (8) of section 28 shall also be liable to pay a penaltY e Wal to the dutY

or interest so determined:

Provided that where such duty or interest, as the case maY be) as determined

under sub_section (8) of section 28> and the interest payable thereon under section

28AA, is paid within thirty days from the date of the communication of the order of the

proper offIcer determining such duty, the amount of penaltY liable to be paid bY such

person under this section shall be ttuenty-Bve per cent of the dutY or interest, as the

case may be, so determined:

Provided yurther that the benefIt of reduced p.enalty under the Prst proviso shall

be auaitabt, subject to the condition that the amount of penaltY so determined has also

been paid within the period of thirty days referred to in that proviso:



Prouided also that where the duty or interest determined to be payable is reduced

or increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may

be, the court, then, for the purposes of this section, the duty or interest as reduced or

increased, as the case may be, shall be taken into account:

Provided aLso that in case where the duty or interest determined to be payable is

increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be,

the court, then, the benefIt of reduced penalty under the fIrst proviso shall be available if

the amount of the duty or the interest so increased, along with the interest payabLe

thereon under section 28AA, and twenty-fIve percent of the consequential increase in

penalty have also been paid within thirty days of the corrLmunicatiorl of the order by

which such increase in the duty or interest takes effect:

Provided aLso that where any penalty has been leuied under this section, no

penalty shall be levied under section 112 or section 114.

Explanation. - For the removal of doubts, it is hereby declared that -

(i) the provisions of this section shall also apply to cases in which the order

determining the duty or interest under sub-section (8) of section 28 relates to notices

issued prior to the date on which the Finance Act, 2000 receives the assent of the
President;

@) anY amount paid to the credit of the Central Gouerrtment prior to the date of

communication of the order referred to in the Frst proviso or the fourth proviso shall be

adbsted against the total amount due from such person.

7.8 Section 117. Penalties for contravention, etc.> not expressly mentioned. _

AnY person who contravenes any prouision of this Act or abets cmg such

contravention or who fails to comply with any provision of this Act with which it

was hIS dutY to compIY> where no express penalty is elsewhere provided for such

contravention or failure, shall be liable to a penalty not exceeding one lakh
rupees.

8. Acts of omission and commission by the Importer:

8' 1 As per section 17(1) of the Act, “An Importer entering any imported goods under

sectlon 461 shall9 save as otherwise provided in section 85, self-assess the duty ? if any?

levlable on such goods'” Thusl in this case the importer had self-assessed the Bins of

EntIY and appears to have Short levy of IGST due to wrong selection of ic,ST Schedule

As the importer got monetary benefit due to said act, it is apparent that the same was

done deliberately by wilful mis-classi6cation of the said goods h the Bills of B/nuT

during self-assessment. Therefore, differential duty is recoverable from the importer

under Section 28(4) of the Customs Actp 1962 along Mth appIIcable interest as per
Section 28AA of the said Act.

8'2 it appears that the Importer has given a declaration under secdon 46(4) of the

Act, for the truthfulness of the content submitted at the time of filing Bill of Entry.
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However, the applicable IGST rate on the subject goods was not paid by the Importer

at the time of clearance of goods. It also appears that the Importer has submitted a

false declaration under section 46(4) of the Act. By the act of presenting goods in
contravention to the provisions of section 111(m), it appears that the Importer has

rendered the subject goods liable for confiscation under section 111(m) of the Act. For

the above act of deliberate omission and commission that rendered the goods liable to

confiscation. Accordingly, the Importer also appears liable to penal action under

Section 112 (a) and /or 114 A and of the Customs Act, 1962.

9. From the foregoing, it appears that the Importer have wilfully mis-classification

the goods; that the Importer have submitted a false declaration under section 46(4) of

the said Act. Due to this act of omission of Importer, there has been loss to the

government exchequer equal to the differential duty.

10. Therefore, in terms of Section 124 read with Section 28(4) of the Customs Act,

1962 M/s. Nera Trading (IEC:BBGPJI093N) were issued Show Cause answerable to

the Assistant Commissioner of Customs, GrouFh2K, GrouFh2(H-K), Jawaharlal Nehru

Custom House, Nhava Sheva, Taluka- Uran, District – Raigad, Maharashtra-400707,

wiUlkr 30 days of the receipt of this notice, as to why :

1. The I(.-,ST rate claimed under Schedule- II, Sr. No. 85A of IGST levy Notification

No. 01/2017-1ntegrated Tax (Rate) dated 28.06.2017 for the subject goods

should not be rejected and IC,ST rate under Schedule III, Sr. No. 123A of said

notification should not be levied.

Differential IGST amount of Rs. 240/- (Rupees Two Hundted and FortY

Only)with respect to the items covered under Bill of entry as mentioned in Table

A to this notice should not be demanded under Section 28 (4) of the Customs

Act1 1962 along with applicable interest as per Section 28AA of the Customs

Act, 1962.

The subject goods as detailed in Table-A to this notice having a total assessable

value of Rs. 3600/_ (Rupees Three Thousand Sh Hundred Only) should not

be held liable for confiscation under Section 111(m) of the Customs Act, 1962'

Penalty on the duty shoujd not be recovered under the provisions of section

28(5) of the Customs Act, 1962.

Penalty should not be imposed on the under Section 112(A)1 114(A) &; 117 of the

Customs Act, 1962.

11 .
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V.

Record of Personal Hearing and submission

12. The importer was gjven opportunities to be appear for Personal Heanng on

30.07.2(.)259 05=6.(.)8.2(,)25 and 13.(.)8.2025 before the Adjudication Authority with

their submissions and relevmlt documents if any. before the Adjudication AuthoritY

with their submissions and relevant documents if any. Neither importer nor then

representative appemed for Personal Hearing before the Adjudication AuthoritY



e

DISCUSSION AND FINDINGS

13. 1 have carefully gone through the facts available on the records, findings of said

case during ale course of adjudication proceedings. The main issue found that M/s•

Nera Trading (IEC:BBGPJI093N) had cleared their imported items as per Table-A

(hereinafter referred to as the subject goods) vide Bill of Entry as mentioned in Table-

Ap by classi®ing the same under CTH- 4016. IGST paid on the said item was 5% as

per Serial No. 191 of Schedule 1 of Notification No.01/2017 1ntegrated Tax (Rate)

dtd.28.06.2017.

14. The appropriate IGST on the subject item is 18% as per Sr. No. 123A of
Schedule III of Notification No. 01/2017. The relevant part of the Notification 01/2017
is as under:

IGST Schedule
1- 191

II1- 123A

Schedule Sr. No
4016
4016

Description
Erasers
Other articles of vulcanised rubber
other than erasers, rubber bands

15. From the description of the goods declared in the respects Bill Entry (As per
Table-A), it is seen that the goods in question are not eligible for IGST payment @5%
under Sr. No. 191 of Schedule-1 of IGST Notification No. O1/2017 which clearly &
specifically is allowed for ’'Erasers" only. Therefore, the goods imported by you attracts
levy of IGST @18% under Sr. No. 123A of Schedule IIII of Notification No. 01/2017.
The details of description of goods, Bills of Entry, iOST amount, are as per Table-A to
the Audit Report.

16. On comparing both the entries and rates as mentioned above it is noUced that
IGST @ 5% is applicable only to Erasers. All other items except Eraser imported under
CTH-4016 attract IGST @18% Hence, it appears that the imposter had wilfully mis-
declared the subject goods by way wrong IGST Schedule for the purpose of importing
the same, declaring IGST @ 5% as per Sr. No. 191 of Schedule instead of 18% as per
Sr. No. 123A of Schedule-III of IGST Notification No. 01/2017-1ntegrated Tax (Rate)

dated 28.06.2017 thereby paying lower duty thur applicable and thus the provisions
of Section 28 (4) are invocable in this case.

17. Whereas consequent upon amendment to the Section 17 of the Customs Act1

1962 vlde Finance Act) 2011, 'Self-assessment’ has been introduced in customs

clearance. Section 17 of the Customs Act, effecdve from 08.04.2011 [CBE(..''s (now

CBIC) Circular No. 17/2011 dated 08.04.2011], provides for self-assessment of duty

on imported goods by the importer himself by filing a bill of entry, in the electronic

form. Section 46 of the Customs Act, 1962 makes it mandatory for the importer to

make entITY for the imported goods bY presenting a bill of entry electronically to the

proper officer. As per ReWlation 4 of the Bill of Entry (Electronic Declaration)

Rewlation, 2011 (issued under Section 157 read with Section 46 of the Customs Act9

1962)1 the bill of entry shall be deemed to have been filed and self-assessment of duty
completed whenp after entrY of the electronic declaration (which is denIed as

particulars relating to the imported goods that are entered in the Indian Customs

Electfonic Data Interchange System) in the Indian Customs Electronic Data

8
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Interchange System either through ICEGATE or by way of data enby through the
servlce centTe, a blll of entIY number is generated by the Indian Customs Electronic

Data Interchange SYstem for the said declaration. Thus, under self-assessment, it is

the importer who has tO ensure that he declares the correct classification I applicable

rate of dutY9 value, benefit of exemption notifications cldmed, A uly1 in respect of the
imported goods while presenting ale bill of entry. Thus> with the introdut...don of sen

assessment bY amendments to Section 17, since 08.04.2011, it is the added ald

enhanced responsibilitY of the importer more specifically the RMS facilitated Bill of

EntrYl tO declare the correct description, value, notification, etc. and tO correcdy

classi&p determine and paY the duty applicable in respect of the imported goods. In

other words, the onus is on the importer in order to prove that they have classuied the

goods correctIY bY #ving the complete description of the goods. Incomplete description

of the goods declared is nothing but suppression of information with intent to get

financial benefit to claim the benefit of the Notification in view of the above, it is very

clear that the onus is on the importer only to gjve correct declaration9 to make correct

classification of the goods and to pay the correct dudes as applicable of the goods

being imported.

18. In view of the facts as stated above, I hold that the importer has wilfully mis-

declared, mis-stated and mis-classified the impugned goods, thereby evading payment

of applicable IGST resulting in a loss of Government revenue of Rs. 240 /-(Rupees

Two Forty Only) and in turn accruing monetary benefit to the importer. Since the

importer has wilfully mis-stated, mis-represented and suppressed the facts with an

intention to evade applicable duty, provisions of Section 28(4) are invokable in this

case. As the IGST, as applicable, so evaded, is recoverable under section 28(4) of the

Customs Act, 1962. Interest on delayed payment of the same is also recoverable from

the importer under the provisions of section 28AA of the Customs Act, 1962. In

addition, the importer has rendered himself liable for penalty under section 1 14A of
the Customs Act, 1962. 1 find that sections 114A and 112 of the Act are mutually

exclusive. If a penalty is imposed under section 114A of the Act, it cannot be imposed

under section 112 of the Act simultaneously, and vice versa.

19. 1 find that by willfully stating an incorrect classification for claiming a lower rate

of IGST, the importer has rendered the impugned goods liable for confiscation under

section 111(m) of the Customs Act, 1962, and therefore also have rendered themselves

liable for penalty under section 112(a) of the Customs Act, 1962. However, as penalty

is being imposed under Section 114A of the Customs Act, 1962, no penalty is being

imposed under Section 112(a), ibid. Further, I find that the said goods are not

available for confiscation. I am, therefore, inclined to impose a redemption fine in lieu

of confiscation under Section 125 of the Act. Towards this I rely on the ratio laid by

the Honl)Ie Madras High court decision in the case of M/s Visteon Automotive System

India Limited [2018(9) G.S. T.L. 142 (Mad.)] wherein Honl)Ie High Court held that
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physical avdlability does not have any significance for imposition of redemption fine
under Section 125 of the Customs Act, 1962.

20. In view of the factual details of the case as discussed above, I pass the following

order:

ORDER

(i) I reject the self-assessment done by the Importer for the imported goods,
and order to re-assess the goods under 123A of Schedule nII of Notification
No. 01/2017 J imported vide BEs No. Mentioned in Table-A by M/s. Nera
Trading (IEC:BBGPJI093N)
I confirm the demand of Differential IGST amount of Rs. 240/- (Rupees Two
Hundred and Forty only)on the impugned goods imported vide Bill of Entry
No. as mentioned in Table-A by M/s. Nera Trading (IEC:BBGPJI093N)
under Section 28(4) of the Customs Act, 1962, and order to recover the
same from the importer along with applicable interest under Section 28AA
of the Customs Act, 1962.

(ii)

(iii) I order to confiscate the impugned goods valued Rs. 3,600/- (Rupees Three
Thousand Six Hundred Only) under Section 111(m) of the Customs Act,
1962, but since the same are not available as they have already been
cleared hence, I impose a redemption fine of Rs. 360/-(Rupees Three
Hundred and Sixty Only) under Section 125 of the Customs Act, 1962.

I impose penalty equal to the Differential 1(3ST amount as determined at (ii)
above; on the Importer under Section 114A of the Customs Act, 1962.

However, if the amount of 1(3ST and Interest is paid within thirty days
from issuance of this order, the amount of penalty liable to be paid herein
shall reduce to twenty-five per cent, provided that the amount of penalty is
also paid within thirty days from this order, in view of the provison to
Section 114 of the Act.

(iv)

(V)

21. This Order is issued without prejudice to any other action that may be

taken against the noticee and or any other firm(s) or person(s) under the

provisions of the Act or any other law for the time being in force in the Union of
India

tIlt,=-
laru Mahendranath)

Assistant Commissioner of Customs,

Gr. II (H-K), JNCH
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